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NO. 46650-2019
BANNOCK COUNTY NO. CR-2017-2027

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Shawn M. Davis appeals from the district court's order denying his Idaho Criminal Rule
35 ("Rule 35") motion for leniency. He argues the district court abused its discretion by denying
his motion.

Statement of Facts and Course of Proceedings
In March 2017, the State charged Mr. Davis with attempted strangulation of his
girlfriend. (R., pp.45--46, Presentence Investigation Report ("PSI"), 1 p.6.) Mr. Davis and his
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Citations to the PSI refer to the fifty-page electronic document with the confidential exhibits.
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girlfriend were both eighteen years old at the time of the offense. (PSI, pp.5, 6.) In July 2017,
Mr. Davis pled guilty to an amended charge of domestic battery. (R., pp.60-61, 63.) In October
201 7, the district court sentenced him to six years, with three years fixed, and retained
jurisdiction ("a rider"). (R., pp.75-77.) Over eight months later, in June 2018, the district court
issued an order relinquishing jurisdiction. (R., pp.81, 83.) The district court did not hold a
hearing. (See R., p.83.)
In August 2018, Mr. Davis moved for reconsideration and asked the district court to
return him to the rider program, place him on probation, or reduce his sentence. (R., p.87;
Tr., p.4, Ls.8-21.) The district court held a hearing and denied the motion. (R., p.110.) Mr. Davis
timely appealed. (R., pp.143--45, 168-69.)

ISSUE
Did the district court abuse its discretion when it denied Mr. Davis's Rule 35 motion?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Davis's Rule 35 Motion
"A Rule 35 motion for reduction of sentence is essentially a plea for leniency, addressed
to the sound discretion of the court." State v. Carter, 157 Idaho 900, 903 (Ct. App. 2014). In
reviewing the grant or denial of a Rule 35 motion, the Court must "consider the entire record and
apply the same criteria used for determining the reasonableness of the original sentence." Id. The
Court "conduct[ s] an independent review of the record, having regard for the nature of the
offense, the character of the offender and the protection of the public interest." State v. Burdett,
134 Idaho 271, 276 (Ct. App. 2000). "Where an appeal is taken from an order refusing to reduce
a sentence under Rule 35," the Court's scope ofreview "includes all information submitted at the
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original sentencing hearing and at the subsequent hearing held on the motion to reduce.” State v.
Araiza, 109 Idaho 188, 189 (Ct. App. 1985). “When presenting a Rule 35 motion, the defendant
must show that the sentence is excessive in light of new or additional information subsequently
provided to the district court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201,
203 (2007).
Here, Mr. Davis showed the district court’s decision to relinquish jurisdiction was
excessive in light of the new and additional information. Although Mr. Davis recognizes the
district court did not have ability to reinstate jurisdiction, State v. Flores, 162 Idaho 298, 301–02
(2017), he argues the district court should have placed him on probation or reduced his sentence.
As argued by Mr. Davis’s counsel, Mr. Davis was going to graduate from the rider
program six months early before he received the disciplinary sanctions. (Tr., p.10, L.25–p.11,
L.1.) He had finished or was about to finish all his programming. (Tr., p.11, Ls.2–12.) He
completed the district court’s main recommendation for anger replacement therapy and was one
to four classes away from completing Thinking 4 Change, pre-release, and his GED. (Tr., p.11,
Ls.2–12.) Unfortunately, Mr. Davis received sanctions for violating the no-contact order with his
girlfriend and missing three GED classes. (PSI, p.39.) He also received some warnings. (PSI,
p.39.) His counsel explained, however, that Mr. Davis was nineteen years old, “immature,” and
“in love.” (Tr., p.13, Ls.14–15.) He was not a “fixed criminal.” (Tr., p.15, L.23.) Due to the
nature of the offense and the disciplinary issues, Mr. Davis would be placed in a maximum
security facility. (Tr., p.12, Ls.4–7.) Mr. Davis’s counsel argued that placement would be very
difficult for someone so young and the experience would likely undo any skills gained by
Mr. Davis on the rider. (Tr., p.14, L.18–p.15, L.21.) This information warranted a reduction in
Mr. Davis’s sentence or a term of probation.
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Along with this information, Mr. Davis’s girlfriend provided a statement to the district
court. She stated:
Since I didn’t really get the chance to say anything throughout his
sentencing, I just wanted to use this opportunity to say something now. I’m going
to tell you how I really feel, and that is I don’t really think he should have gotten
sent on his retained jurisdiction from the start. If anything, probation or anger
management classes, that’s something that would have really helped him. Due to
the number of charges you’re looking at that’s basing your decision, I can see as
to why you wouldn’t want him on the streets; however, I never confirmed all of
the crimes that he was charged with.
I really – I really just want to admit that I did contact Shawn. I did send
him e-mails and pictures. And it wasn’t just Shawn trying to contact me; we were
both wanting to contact each other. I’m not scared of Shawn in any way. I don’t –
he hasn’t tried to threaten me; therefore, I don’t feel like I need to be protected
from Shawn.
I also – sorry. I really just hope that you can take what I’m saying today
into consideration and take – and asking for forgiveness, because I really don’t
think that he deserves more jail time. I really just want to see him get out and be
good. And I want to resolve this no-contact order issue that we have. And I really
just want to see us come to a conclusion of either probation or finishing his rider.
(Tr., p.25, L.22–p.26, L.23.) This new information provided clarification on Mr. Davis’s
no-contact order violation and showed Mr. Davis had a supportive girlfriend. This new
information, along with the other information discussed above on Mr. Davis’s age, maturity
level, programming, and maximum security placement, established the district court did not
exercise reason and thus abused its discretion by denying Mr. Davis’s Rule 35 motion. Proper
consideration of this information warranted probation or a sentence reduction.
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CONCLUSION
Mr. Davis respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 4th day of June, 2019.

/s/ Jenny C. Swinford
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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